
 
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

  

 
NEW YORK STATE UNITED TEACHERS by its 

X 
: 

 

President ANDREW PALLOTTA;  
UNITED FEDERATION OF TEACHERS, LOCAL 2 
by its President MICHAEL MULGREW; ROBERT 
HUNTER SCHOENFELD; and EDWIN K. BRADLEY, 
 
 Plaintiffs-Petitioners, 
 
 -against- 
 
STATE OF NEW YORK; STATE UNIVERSITY OF 
NEW YORK; KRISTINA M. JOHNSON, as Chancellor of 
the State University of New York; STATE UNIVERISTY 
OF NEW YORK BOARD OF TRUSTEES; H. CARL 
MCCALL, as Chairman of the State University of New 
York Board of Trustees; STATE UNIVERSITY OF NEW 
YORK CHARTER SCHOOLS INSTITUTE; STATE 
UNIVERSITY OF NEW YORK BOARD OF 
TRUSTEES’ CHARTER SCHOOLS COMMITTEE; 
JOSEPH W. BELLUCK, as Chair of the State University 
of New York Board of Trustees’ Charter Schools 
Committee, 
 
 Defendants-Respondents 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
 
 
 
Index No.: 159108/2017 
 
 

 X  
 
 

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFFS’-PETITIONERS’ 
MOTION TO AMEND PETITION-COMPLAINT TO ADD PARTY PETITIONERS  

 
ROBERT T. REILLY, ESQ. 
800 Troy-Schenectady Road 
Latham, New York 12110 
518-213-6000 

-and- 

ADAM S. ROSS, ESQ. 
United Federation of Teachers 
52 Broadway 
New York, New York 10004 
212-701-9420 

FILED: NEW YORK COUNTY CLERK 02/09/2018 04:26 PM INDEX NO. 159108/2017
NYSCEF DOC. NO. 46 RECEIVED NYSCEF: 02/09/2018

1 of 14



-and- 

STROOCK & STROOCK & LAVAN LLP 
180 Maiden Lane 
New York, New York 10038 
212-806-5400 

Co-Counsel for Plaintiffs-Petitioners 

FILED: NEW YORK COUNTY CLERK 02/09/2018 04:26 PM INDEX NO. 159108/2017
NYSCEF DOC. NO. 46 RECEIVED NYSCEF: 02/09/2018

2 of 14



-i- 
 

 
TABLE OF CONTENTS 

 
Page

TABLE OF AUTHORITIES .......................................................................................................... ii 

PRELIMINARY STATEMENT .....................................................................................................1 

BACKGROUND .............................................................................................................................2 

ARGUMENT ...................................................................................................................................5 

I. Leave To Amend Should Be Freely Given ....................................................................5 

II. Respondents Cannot Demonstrate Prejudice .................................................................7 

CONCLUSION ................................................................................................................................9 

 
  

FILED: NEW YORK COUNTY CLERK 02/09/2018 04:26 PM INDEX NO. 159108/2017
NYSCEF DOC. NO. 46 RECEIVED NYSCEF: 02/09/2018

3 of 14



-ii- 
 

 
TABLE OF AUTHORITIES 

 Page(s) 

Cases 

Bassuk Bros., Inc., v. Utica First Insurance Company, 
2002 WL 31925593 (N.Y. Sup. Ct. Kings Co. Nov. 1, 2002), aff'd, 1 A.D.3d 
470 (2d Dept. 2003) ...................................................................................................................7 

Fulgum v. Town of Cortlandt Manor, 
19 A.D.3d 444 (2d Dept. 2005) .................................................................................................6 

Heritage Co. of Massena v. La Valle, 
199 A.D.2d 1036 (4th Dept. 1993) ............................................................................................7 

Leutloff v. Leutloff, 
47 Misc. 2d 458 (Sup. Ct. Onondaga Co. 1965) ........................................................................5 

Loomis v. Civetta Corinno Const. Corp., 
54 N.Y.2d 18 (1981) ..................................................................................................................6 

Marks v. Macchiarola, 
221 A.D.2d 217 (1st Dept. 1995) ...............................................................................................5 

McCaskey, Davies and Associates, Inc. v. New York City Health & Hospitals 
Corp., 
59 N.Y.2d 755 (1983) ................................................................................................................8 

Mulgrew v. Board of Education of the City of New York, 
75 A.D.3d 412 (1st Dept. 2010) .................................................................................................1 

Murray v. City of New York, 
43 N.Y.2d 400 (1977) ............................................................................................................5, 6 

National Organization for Women v. State Division of Human Rights, 
34 N.Y.2d 416 (1974) ................................................................................................................4 

Steinhardt Group, Inc. v. Citicorp, 
303 A.D.2d 326 (1st Dept. 2003) ...............................................................................................8 

Tucker v. Tucker, 
55 N.Y.2d 378 (1982) ................................................................................................................5 

Valdes v. Marbrose Realty, Inc., 
289 A.D.2d 28 (1st Dept. 2001) .............................................................................................7, 8 

FILED: NEW YORK COUNTY CLERK 02/09/2018 04:26 PM INDEX NO. 159108/2017
NYSCEF DOC. NO. 46 RECEIVED NYSCEF: 02/09/2018

4 of 14



-iii- 
 

Whalen v. Kawasaki Motors Corp., 
92 N.Y.2d 288 (1998) ................................................................................................................8 

Statutes 

Education Law §355(2-a) ................................................................................................................2 

Education Law §2854.3(a-1) ...........................................................................................................3 

Other Authorities 

CPLR 1003...................................................................................................................................5, 6 

CPLR 3025...................................................................................................................................5, 6 

CPLR 3025(b) ..............................................................................................................................1, 5 

Siegel, New York Practice, § 237 (4th ed. 2005) ............................................................................6 

3 Weinstein-Korn-Miller, New York Civil Practice, ¶ 3025.14a (2004) ........................................6 

 

FILED: NEW YORK COUNTY CLERK 02/09/2018 04:26 PM INDEX NO. 159108/2017
NYSCEF DOC. NO. 46 RECEIVED NYSCEF: 02/09/2018

5 of 14



 

Petitioners-Plaintiffs respectfully submit this memorandum of law in support of their 

motion seeking leave to serve and file the Amended Verified Petition-Complaint adding the New 

York State Conference of the NAACP and Felicia Grace as Petitioners-Plaintiffs upon 

Respondents-Defendants  pursuant to CPLR 3025(b) and deeming the Amended Petition-

Complaint served upon such Respondents-Defendants. Clean and lined copies of the Amended 

Verified Petition-Complaint are annexed to the Affirmation of Beth A. Norton, dated February 9, 

2018, as Exhibits 1 and 2. 

PRELIMINARY STATEMENT 

This proceeding involves regulations improperly promulgated by the State University of 

New York Charter School Committee (the “Committee”) that permit teachers in charter schools 

authorized by SUNY to be certified through an alternative, and considerably watered-down, 

process, rather than the more rigorous one almost all other teachers in the State of New York 

must complete.  As labor organizations that represent teachers in SUNY-authorized charter 

schools, and individual teachers in said schools, Petitioners-Plaintiffs (“Petitioners”) plainly have 

standing to challenge the regulations at issue.  As courts have held, the interests of the school 

community are germane to the purpose of the teachers’ union; thus the unions have standing 

independent of their individual members.  See Mulgrew v. Board of Education of the City of New 

York, 75 A.D.3d 412, 413 (1st Dept. 2010).  Further, without question the individual petitioners 

are directly impacted by the placement of uncertified teachers in their schools. This is amply 

demonstrated when a New York State certified teacher is required to co-teach with an uncertified 

teacher, directly impacting the New York State certified teacher’s workload and evaluation. 

Despite this clear precedent, Respondents-Defendants (“Respondents”) have challenged 

the standing of the current parties.  While Petitioners disagree with this contention, they seek 

here to add both the parent of a child who attends a SUNY-authorized charter school, and 
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therefore will be directly impacted by the lowered standard for teacher quality, as well as the 

New York State Conference of the NAACP, an organization that has long been involved with 

advocating the educational needs of disadvantaged students and students of color, the very 

students who overwhelmingly populate charter schools in New York.  

In making this motion, Petitioners do not in any way concede the issue of standing for the 

current parties.  Rather, as courts have held that leave to amend should be freely given, 

Petitioners seek to amend the Petition by adding the above-referenced parties in order to clearly 

moot the issue of standing so that this Court may focus on the substance of the underlying 

challenge. 

BACKGROUND 

A complete recitation of the facts underlying this action are included in the Verified 

Petition-Complaint (“Pet.”), the Amended Verified Petition-Complaint, and Petitioners’ 

Memorandum of Law in Support of the Verified Petition-Complaint, dated October 12, 2017 

(“Petitioners’ Mem.”). A summary of the facts pertinent for the present motion are included here 

for the Court’s convenience. 

In June 2016, as part of a larger budget bill, the Legislature amended the Education law 

with regard to the oversight of charter schools that have been authorized by the State University 

of New York (“SUNY”). (Pet., at ¶ 28).  Among other changes, the law that enumerates the 

powers and duties of the SUNY Board of Trustees was amended as follows: 

[n]otwithstanding any other provisions of law, rule or regulation 
to the contrary, the state university trustees charter school 
committee, as a charter entity, are further authorized and 
empowered to promulgate regulations with respect to governance, 
structure and operations of charter schools for which they are the 
charter entity pursuant to section twenty-eight hundred fifty-one of 
this chapter. 

Education Law § 355(2-a) (emphasis added). 
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A year later, in July 2017, purportedly acting pursuant to the authority granted under the 

above amendment to the Education Law, the Committee proposed regulations (“SUNY 

Regulations”) providing watered down teacher certification requirements for charter schools 

authorized by the SUNY Board of Trustees.  (Pet. ¶ 33).  The SUNY Regulations were adopted 

by the SUNY Board of Trustees on October 11, 2017. (Pet. ¶ 36). 

The SUNY Regulations are in direct contravention of the Education Law, which provides 

that, with limited exceptions, teachers in charter schools “shall be certified in accordance with 

the requirements applicable to other public schools.”  Education Law §2854.3(a-1) (emphasis 

added).  As set forth in Petitioners’ Mem., SUNY’s interpretation of the 2016 amendments to the 

Education Law would effectively grant SUNY the authority to regulate around every aspect of 

the Education Law, rendering the Education Law moot.  This reading would result in an 

unconstitutional delegation of authority.  Instead, Petitioners assert that it was the intent of the 

Legislature in 2016 to grant SUNY the authority to regulate within the confines of the Education 

Law, thereby giving meaning to the 2016 amendments as well as the remainder of the Education 

Law.  Accordingly, on October 12, 2017, Petitioners brought this hybrid Article 78/Declaratory 

Judgment matter by order to show cause seeking an order and judgment declaring invalid and 

annulling the SUNY Regulations. 

Respondents moved to dismiss the Verified Petition-Complaint asserting, among other 

things, that Petitioners lacked standing to bring the matter.  (Respondents’-Defendants’ 

Memorandum of Law in Support of Motion to Dismiss Verified Petition/Complaint, dated 

December 8, 2017 (“Resp. Mem.”)). While Petitioners believe standing is evident in both the 

union and individual parties, to avoid distraction from the substantive issues of this proceeding, 

Petitioners now move for leave to amend the Verified Petition-Complaint to add the New York 
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State Conference of the NAACP and Ms. Felicia Grace, on behalf of her minor son who is a 

SUNY charter school student, as Petitioners-Plaintiffs. 

The New York State Conference of the NAACP (the “NY NAACP”) is a non-profit 

membership, civil-rights organization, with 56 branches across the State of New York. Affidavit 

of Hazel N. Dukes, sworn to on February 9, 2018, at ¶ 1.  Its mission is to ensure the political, 

educational, and social and economic equality of rights of all persons to eliminate race-based 

discrimination. Id.  With regard to education specifically, the NY NAACP works to ensure that 

every disadvantaged student and student of color graduates ready for college or a career by 

ensuring access to, among other things, great teaching.  Id., at ¶ 3.  The NY NAACP is dedicated 

to eliminating the severe racial inequities that continue to plague our education system. Id., at ¶ 

2.  To that end, the NAACP has a longstanding history of becoming involved in litigation 

addressing educational inequities, going back to Brown v. Board of Education and including the 

NY NAACP’s participation in the landmark Campaign for Fiscal Equity litigation here in New 

York (which recognized the importance of fully certified teachers). Id., at ¶ 4.  The NY NAACP 

has not only participated in, but been a party to litigation concerning education in New York on 

multiple occasions, including with regard to improper school closings and increased class size. 

Id.. Given that many of the NY NAACP’s members have children that attend SUNY-authorized 

charter schools (Id., at ¶6), and that the overwhelming majority of students in charter schools in 

New York are economically disadvantaged students (76% of all charter school students in New 

York City) and/or students of color (92% of all charter school students in New York City) (Id., at 

¶5), the NY NAACP has a direct interest in ensuring that these students have access to highly 

qualified teachers.  Indeed, there can be little dispute that the NAACP is a “bona 

fide…organization dedicated to eliminating discriminatory practices” and that it represents a 
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class with a specific interest in this litigation, and thus has standing to join this suit.  See National 

Organization for Women v. State Division of Human Rights, 34 N.Y.2d 416, 419-20 (1974). 

Ms. Felicia Grace is the parent of a ninth-grade student at the United Federation of 

Teachers Charter School, a charter school that is authorized by SUNY.  Affidavit of Felicia 

Grace, sworn to on February 9, 2018, at ¶ 1.  Ms. Grace recognizes the importance of highly 

qualified teachers in the classroom and is deeply concerned that SUNY would permit non-New 

York State certified teachers to teach her child. Id., at ¶3.  Ms. Grace believes that all children 

should be entitled to the same high-quality instruction and it would threaten to have a direct 

negative impact on her son if he were to be taught by teachers with less training and less 

practical experience than those who are certified by the State of New York. Id., at ¶5. 

ARGUMENT 

I. Leave To Amend Should Be Freely Given 

CPLR 3025(b) provides that “[a] party may amend his or her pleading, or supplement it 

by setting forth additional or subsequence transactions or occurrences, at any time by leave of 

court . . . .”   CPLR 1003 further provides that “[p]arties may be added at any stage of the action 

by leave of court . . . .”  Courts shall “freely give[]” leave to amend or supplement a complaint 

“upon such terms as may be just.”  CPLR 3025(b); see also Murray, 43 N.Y.2d at 404, 

reargument dismissed, 45 N.Y.2d 966 (1978) (“CPLR 3025 (subd [b]) is explicit that ‘[a] party 

may amend his pleading at any time by leave of court’ and that ‘[leave] shall be freely given 

upon such terms as may be just’”); Marks v. Macchiarola, 221 A.D.2d 217, 218 (1st Dept. 1995) 

(“[l]eave to amend ‘shall be freely given’ at any time [CPLR 3025 (b)]”). This provision of the 

CPLR explicitly endorses the State policy of liberality in permitting amendments. See Leutloff v. 

Leutloff, 47 Misc. 2d 458, 459 (Sup. Ct. Onondaga Co. 1965) (“[t]his section is to be liberally 
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construed to permit pleadings to be amended”); Tucker v. Tucker, 55 N.Y.2d 378, 385 (1982) 

(“The statutory provision authorizing amendment of pleadings reflects a liberal attitude in its 

direction that leave to amend ‘shall be freely given”).  The courts have explained that leave 

should freely be granted to amend a pleading unless doing so would hinder the opposing party’s 

ability to prepare a case.  See Loomis v. Civetta Corinno Const. Corp., 54 N.Y.2d 18, 23 (1981).  

Only if the opposing party would be unfairly surprised or prejudiced would granting leave to 

amend a pleading be improper.  See Murray v. City of New York, 43 N.Y.2d 400, 406 (1977).  

That is not the case here. 

The broad scope of permissible amendments under CPLR 3025 includes the ability to add 

a party plaintiff.  See Fulgum v. Town of Cortlandt Manor, 19 A.D.3d 444 (2d Dept. 2005) 

(affirming lower court’s order granting motion to amend complaint naming an additional party 

plaintiff pursuant to  CPLR 1003 and 3025).; see also 3 Weinstein-Korn-Miller, New York Civil 

Practice, ¶ 3025.14a at 30-604 (2004); Siegel, New York Practice, § 237 (4th ed. 2005) 

(“permissible” amendments include those seeking “to add, drop, or change a party”).  Indeed, in 

1996, CPLR 1003 was amended to expressly state “parties may be added at any stage of the 

action by leave of court…”  In keeping with law and the Legislature’s overall objective, the 

addition of the NAACP and Ms. Grace will promote the economical resolution of interrelated 

claims. 

In the instant case, Petitioners’ motion to amend the complaint to include additional 

Petitioners does not, in any way, alter the theory of the case with regard to the substance of the 

issues involved.  It is logical to bring the claims of the NAACP and Ms. Grace in the context of 

an existing action that already alleges identical causes of action against the identical 

Respondents.  This matter is still in the earliest phases of litigation, with Respondents’ motion to 
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dismiss not even fully briefed.  The addition of the proposed Petitioners should not alter 

Respondents’ legal theory with regard to the substance of the litigation in any manner.  

Petitioners are not seeking to amend the causes of action asserted. Moreover, this motion 

is  made within the statute of limitations.  If Petitioners’ motion were not granted, the NAACP 

and Ms. Grace would be well within their rights to commence their own lawsuits, which would 

not only subject Respondents to motion practice in two separate litigations but also unnecessarily 

tax the resources of the court.  The economical way to proceed is to bring these claims under the 

umbrella of the existing litigation and thus avoid duplicative proceedings.   

Therefore, given the limited nature of the proposed amendments, the timing of the motion 

in relation to the overall progress of the case, and the economy of litigating claims together, 

Petitioners respectfully request leave to amend be granted. 

II. Respondents Cannot Demonstrate Prejudice 

Leave to amend a complaint to add additional parties should be freely given when there is 

no “prejudice or surprise to the opposing party . . . .” Heritage Co. of Massena v. La Valle, 199 

A.D.2d 1036, 1037 (4th Dept. 1993); see also, Bassuk Bros., Inc., v. Utica First Insurance 

Company, 2002 WL 31925593 at *3 (N.Y. Sup. Ct. Kings Co. Nov. 1, 2002) (where leave to 

amend was brought under CPLR 3025(b) and 1003, the court stated that leave shall be freely 

granted to amend a pleading to add a plaintiff “unless the proposed amendment prejudices or 

surprises the opposing party, is palpably insufficient as a matter of law, or is totally devoid of 

merit”), aff'd, 1 A.D.3d 470 (2d Dept. 2003). 

To overcome the strong presumption in favor of granting leave to amend, the non-moving 

party must demonstrate prejudice or surprise by the amendment. See Valdes v. Marbrose Realty, 

Inc., 289 A.D.2d 28, 29 (1st Dept. 2001) (“Leave to amend is freely given absent prejudice or 
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surprise resulting from the delay.”).  Indeed, it is an abuse of discretion as a matter of law to 

deny an application for leave to amend where there is no showing that the granting of the 

proposed amendment would directly prejudice an adverse party.  Id.; see also, McCaskey, Davies 

and Associates, Inc. v. New York City Health & Hospitals Corp., 59 N.Y.2d 755, 757 (1983) 

(“[t]here being nothing in the papers indicative of prejudice to or surprise of plaintiff, it was an 

abuse of discretion as a matter of law for Trial Term to deny defendant's motion to amend its 

answer”); Whalen v. Kawasaki Motors Corp., 92 N.Y.2d 288, 293 (1998) (“[u]nder the CPLR's 

liberal pleadings practice, a party may amend its pleadings...at any time, even after trial, 

provided that the late amendment does not prejudice the other party”); cf Compare Steinhardt 

Group, Inc. v. Citicorp, 303 A.D.2d 326 (1st Dept. 2003) (finding prejudice where motion to add 

new party was made four years after the action commenced, the statute of limitations had run, 

and the claims were plainly unavailing). 

In the instant case Respondents can neither claim prejudice nor surprise as we are in the 

earliest stages of litigation and the underlying claims have not changed.  Further, Respondents 

have admitted that the challenged regulations are directed at the interest of charter school 

students. Resp. Mem. at p. 18 ( “interests sought to be protected [by the new certification 

regulations] are those of students who attend high-performing SUNY charter schools”).  Ms. 

Grace and the NAACP represent those students and their interests.  Accordingly, Petitioners’ 

request for leave to amend the Verified Petition-Complaint should be granted. 
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CONCLUSION 

WHEREFORE, it is respectfully requested that the Court grant the relief sought herein 

and grant such other and further relief as the Court may deem just and proper. 

Dated: New York, New York 
 February 9, 2018 
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  /s/ Robert T. Reilly 
  ROBERT T. REILLY, ESQ. 
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